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No. 13,841

IN THE

United States Court of Appeals

For the Ninth Circuit

Hamish Scott MacKay,

Appellant,

vs.

John P. Boyd, etc., et al.,

Appellees.

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable William Denman, Chief Judge, and

to the Honorable Associate Judges of the United

States Court of Appeals for the Ninth Circuit:

This Court in an almost pro forma way and in a

three sentence per curiam opinion has in effect di-

rected that appellant, an industrious, law-abiding

person who has lived in this country for almost thirty

years and who has never been arrested for even so

much as a traffic ticket, be torn from his family and

deported. It has directed that he be taken from his

American-born wife and children (one of whom, at

this very moment, is serving in the United States

Army) and returned to a country to which he has

been a stranger for almost three decades.



Clearly, while the power to deport may be " ple-

nary", such a shocking result can only be counte-

nanced if there is a showing that there is good reason

for committing such a person to exile. For it must

never be forgotten that deportation "may result in a

loss of . . . all that makes life worth living" (Ng

Fung Ho v. White, 259 U.S. 276, 284) x—a situation

which clearly fits the facts of this case. Thus it has

been consistently held that lawfully admitted resident

aliens like MacKay are entitled to the protections

afforded to citizens by the Fifth Amendment—partic-

ularly as that amendment guarantees due process of

law. Chew v. Colding, 344 U.S. 590; cf. Japanese

Immigrant Cases, 189 U.S. 86. It follows as a corol-

lary—and the courts have recognized it—that the

judiciary may examine into the evidence offered to

determine whether in fact it supports the order of

deportation. Zakonite v. Wolff, 226 U.S. 272; cf.

Riley v. Howes, 24 F.2d 686 (CA 1) ; and Whitfield

v. Hanges, 222 F. 745 (CA 8).

xThe Supreme Court has recognized the severity of a deporta-
tion order:

"Deportation is a process of . . . serious moment" (Brandeis,

J., in United States ex rel. Bilokomsky v. Tod, 263 U.S. 149).
". . . Although deportation is not technically criminal punish-

ment . . . , it may nevertheless visit as great a hardship as

the loss of the right to pursue a vocation or calling . .
."

(Douglas, J., in Bridges v. Wixon, 326 U.S. 135, 147).
"... The fate of a human being is at stake" (ibid., at 149).

"Here the liberty of an individual is at stake" (ibid., at

154).

"Although deportation is not technically a criminal proceed-

ing it visits great hardship on the individual and deprives

him of the right to stay and work in this land of freedom.

That deportation is a penalty—at times a most serious one

—

cannot be doubted" (ibid., at 154).



In examining the evidence the courts have recog-

nized that the burden of proof of the issues is on the

Government and not on the respondent ( United States

ex rel. Karamian v. Curran, 16 F.2d 958, 961 [CA 2]

;

Riley v. Howes, 24 F.2d 686 [CA 1]) and that evi-

dence which might satisfy the burden in a civil case

could well fall short of the standards required in the

exercise of so extraordinary and awesome a power

(cf. Kwock Jan Fat v. White, 253 U.S. 454, 464).

Responsible commentators have suggested that the

rule of reasonable doubt applicable in criminal cases

should govern here;2 and, indeed, in conformity with

the criminal rule, the respondent in a deportation

proceeding is clothed with a presumption of innocence.

"
. . . where the right to deport is based on the

2"The argument might be made that in expulsion cases a rule

of reasonable doubt should be applied similar to that which is said

to be applied in criminal trials, and the warrant cancelled if such

reasonable doubt exists. There is a striking similarity in fact

between the purposes and results of the expulsion process and
those of a criminal trial." (Van Vleck, "Administrative Control

of Aliens" [1932], p. 206.)

"Whatever the constitutional powers of the government, it ought

not to deprive a man of liberty and happiness urithout being sure

after a thorough and impartial investigation that the alien actu-

ally falls within a proscribed class." (Chafee, "Free Speech in

the United States" [1941], p. 199.)

Precedent within the Immigration Service supports the view that

this rule should obtain.

"When the accused alien appears to be a person of good general

character, fit for American citizenship except for the accusation

at hand, and there is reasonable doubt of his membership, the

warrant of arrest will be cancelled * * * In cases in which the

alien is the father of children born in the United States, and

therefore constitutional American citizens, and who are dependent

upon and receive from him parental support, every fair doubt

regarding membership within the purview of the statute will be

accorded." (In re Thomas Truss, 66:2 H. Subcom. of Comm. on

Immigration and Naturalization, Hearings on Communist and An-

archist Deportation Cases, pp. 9, 17-18.)



misconduct of the alien subsequent to his entry,

the presumption of innocence obtains, and the

burden is on the government to establish the fact

of guilt." {Werrman t\ Perkins, 79 F.2d 467,

469 [CA 7].)

"It goes without saying that, under the presump-

tion of innocence which exists in his favor and
the due process clause of the Constitution, the

burden rests on the state or government which
in some formal proceeding, criminal or otherwise,

undertakes to establish the fact [of deportabil-

ity]." {Hughes, Comm'r of Immigration v. Tro-

pello, 296 F. 306, 309 [CA 3].)

Thus, even in a deportation case, accusation is not

enough. There must be proof. And while no deporta-

tion case in the Supreme Court has spelled out the

quantum of proof required, 3 the Courts of Appeals

have adopted either the view that the evidence must

be measured by a "reasonable doubt" test or, at least,

that it must be " substantial" (Shoeps v. Carmichael,

177 F.2d 391 [CA 9] ; United States v. Hughes, 104

F.2d 14 [CA 3]; Whitfield v. Hanges, 222 F. 745

[CA 8]; cf. Ex parte Plastino, 236 F. 295 [W.D.

Wash.]). 4

Furthermore, in Schneiderman v. United States,

320 U.S. 118, it was held in a denaturalization pro-

3In Bridges v. Wixon, 326 U.S. 135, the court was considering

a deportation order and concluded, inter alia, that it could not be
sustained by evidence "too flimsy to support a finding" (at 156).

4The 1952 Immigration Act (8 USC 1252 [b] [4]) indicates a

legislative acceptance of these criteria, by requiring that the evi-

dence to support a deportation order be "reasonable, substantial

and probative."



ceeding that the Government had the burden of prov-

ing the issue by "
clear, unequivocal and convincing"

evidence which did not leave the issue in doubt. This

standard was subsequently applied in Baumgartner

v. United States, 322 U.S. 665, and remains the stand-

ard applicable in denaturalization cases today. Con-

sidering that deportation is followed by consequences

far more serious than denaturalization, it can hardly

be argued that a less rigorous standard is to be ap-

plied in a deportation case. In any event the stand-

ard to be applied must be sufficiently rigorous to

justify an order of permanent exile against a human
being who has broken no laws, reared an upright

American family, and given his first-born son to the

Army of his adopted land.

With this preliminary background of the appli-

cable law, we wish to call the Court's attention as

forcefully as we can to the total lack of substantiality

of the evidence offered against appellant and to sub-

mit to the Court that its summary, and, if we may
say so respectfully, hurried5 conclusion that the evi-

5The transcript of record in this case consists of something over
700 closely typewritten pages. The matter was argued and sub-

mitted for decision on February 21, 1955. On February 23, 1955,

and in order to assist the Court in evaluating appellant's argu-

ment that the evidence did not support the finding, appellant sub-

mitted to the Court nine typewritten pages of excerpts from the

record. On February 24, 1955, the per curiam order in this case

was entered. The brief opinion was in manifest error in reciting

that the evidence which supported the finding came from the testi-

mony of "MacKay 's wife". MacKay had been divorced from the

lady in question for many years. The opinion does not even con-

sider the second, alternative point raised by MacKay: that in

any case the evidence at best supports only a finding of ''nom-

inal" membership within the language of Galvwi v. Press, 347

U.S. 522, so that MacKay is not a member of a "deportable

class".



dence was sufficient to support the finding, is incor-

rect. We also wish to submit to the Court that its

opinion did not take into consideration at all the

second major point urged on behalf of appellant in

oral argument, i.e., that there was no proof within

the requirement of the recent decision of the Supreme

Court of the United States in Galvan v. Press, 347

U.S. 522, that there be something more than member-

ship "so nominal as to keep an alien out of the de-

portable class" (347 U.S. at 527).

I.

The charge upon which MacKay has been ordered

deported is that he "became a member" of the Com-

munist Party; not that he was sympathetic with the

party or affiliated to it or had any relations with it

other than those of membership. The question then

is whether there was substantial evidence that Mac-

Kay was a "member" of that party. If there was

not, then this Court erred in affirming the judgment

against him.

There is very little in the decided cases to assist

in determining what is meant by "membership" in

an organization. Clearly it imports a formal relation-

ship with mutual rights, duties and obligations. Mere

sympathy or casual connection or even "affiliation"

is not sufficient.

This Court has approved a District Court's in-

struction to a jury that "mere association" does not

constitute membership, and that,



"
. . . A person may approve some or all of the

aims or activities of an organization, yet this

does not make him a member. Even sympathy

for the program of an organization, or contribu-

tions of money do not create the legal status of

membership. . . . The law also recognizes that

active cooperation with an organization in its

activities, does not create the legal status of

membership. . . . Even affiliation, if you should

find it to exist in this case, would not constitute

the same legal status as membership, for the

reason that membership refers to something more

than, and different from affiliation." (Bridges v.

United States, 199 F.2d 811, 834 [CA 9].)

The evidence of the Government's witnesses upon

which the Court relies consists almost exclusively of

testimony that in the 1930 's, MacKay "attended

meetings" which the witnesses, with varying degrees

of clarity, called "communist" meetings. MacKay

admitted attendance at most of the meetings referred

to but said that they were meetings of the Workers

Alliance, an organization active on behalf of the un-

employed in the early 1930 's.
6 But whether the

Government's witnesses or MacKay were correct, the

evidence still does not establish the fact of member-

ship, for as this Court said when an identical problem

was posed to it several years ago,

"Of course, under the instructions of the court,

previously mentioned, Bridges' participation in

6Appendix 1 hereto contains excerpts from the testimony of the

Government's witnesses which demonstrate their lack of clarity in

determining whether the "meetings" testified to were those of the

Communist Party or the Workers Alliance.



s

these activities, taken alone, would fall short of

proof of actual Communist Party membership.
* * *

"It is true that a number of the witnesses de-

scribed some of these meetings which Bridges

attended, and at some of which he presided, as

' closed' Communist meetings. The logical fallacy

in concluding from this that Bridges must there-

fore have been a Party member is that it assumes

the truth of that which is sought to be proven.

If, in fact, Bridges was not a Party member, his

presence at such a meeting would mean no more
than that he attended a meeting at which every

other person present was a Party member. 7 '

{Bridges v. United States, 199 F.2d 811, 836

[CA 9].)
7

So, here, MacKay's presence at the "meetings"

cannot and does not prove his "membership"—the

fact at issue.

To the extent that MacKay's ex-wife gave addi-

tional testimony, we submit that as a matter of law

the case stands on no better footing than the one de-

cided by this Court over twenty years ago in which

a deportation order was reversed because of the in-

sufficiency of the evidence to support it despite the

fact that a witness "swore" to the critical fact. Nagle

v. Eizaguirre, 41 F.2d 735 (CA 9). In that case the

Court said:

7Compare the testimony in this case

:

"Q. (By Mr. Fenn [Government attorney]) : Upon what
do you base your knowledge that he was a member of the

Commmunist Party?
A. On several occasions, I think about half a dozen occa-

sions, at the closed meetings that he was present." (Tr. 445.)



"The only testimony tending to support the

charge that the appellee assisted a prostitute, as

that term is understood, was the unsupported

statement of the prostitute herself. Ex parte

Young (D.C.) 211 F. 370. If her testimony is

entitled to any credence, of course the order of

the court below should be reversed, but we are

inclined to agree with the court below that it is

not; and this is a matter of law. She admittedly

testified falsely and wittingly to material facts

on the hearing; she is ignorant and illiterate, as

her letters disclose ; there is a motive back of her

testimony; she is as devoid of veracity as of vir-

tue ; and has not the slightest regard for the legal

or moral sanction of an oath. For these reasons,

we are unwilling to sanction the deportation

from the country of a man who has been engaged

in a gainful occupation for many years, and

whose only fault has been his unfortunate asso-

ciation with this degraded woman." (41 F.2d at

736. )
8

Substitute the word "Communist" for the word

"prostitute" and you have the case at bar. The rec-

ord shows that as a matter of law MacKay's ex-wife

8A similar result was reached in the earlier case of Mouratias v.

Nagle, 24 F.2d 799 (CA 9). In that case, in addition the Court

took into consideration the good character of the respondent.

"Appellant had lived in the community for fifteen years, and
if credence is to be given to the practically undisputed testi-

mony of three witnesses of apparently good standing and
numerous testimonials of other witnesses, which the immigra-

tion officers received and treated as evidence, he had never

before been arrested, and had borne a good reputation as an

industrious and law-abiding man." (At 801.)

Attached hereto as Appendix 2 are summaries from the record

containing some of the character testimony offered on behalf of

MacKay.
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is not " entitled to any credence" and that she was

little more than a common drunk both at the time he

procured a divorce from her and obtained the cus-

tody of their minor children, and at the time she

testified.
9 Certainly under those circumstances it can-

not be said that her testimony is so clear, convincing

and substantial as to justify a deportation order.

Indeed, even the ex-wife, like the other witnesses,

had to concede that she was not sure of the difference

between a Communist Party meeting and a Workers

Alliance meeting.

"Q. And these meetings that you attended in

which you claim now to be Communist Party

meetings were meetings where people got together

and discussed how they can get more relief and
how they can keep people from being thrown

out of their homes for non-payment of rent.

Aren't those among the subjects that were dis-

cussed? Isn't that so?

A. (No answer.)

Q. That brings back a lot of memories,

doesn't it?

A. Yes, it does.

Q. Isn't it true that most of the people dis-

cussed in these meetings at your home back in

'33 and '34 and '35 was how to get enough to eat?

A. Yes.

Q. And how to pay the rent? Isn't that so?

A. Yes.

Q. And how to keep the water from being

turned off. Isn't that so?

9See excerpts from the record on this point contained in Ap-
pendix 3.



11

A. Yes.

Q. So what you claim were Communist Party
meetings might have been meetings of the

Workers Alliance where these problems were dis-

cussed constantly by the Oregon Workers Alli-

ance. Isn't that true?

A. No, I don't think so.

Q. You never heard anybody at these meet-

ings advocate force and violence did you? You
never heard a single person at these meetings

in your home get up and advocate force and
violence. Isn't that so?

A. No, I haven't."

A witness who " doesn't think" that a meeting is

a meeting of the Workers Alliance rather than of the

Commimist Party can hardly be said to give testi-

mony of such substantiality as to require this Court

to decree the exile of Hamish MacKay.

It is submitted that as a matter of law this Court

was in error in holding that there was " abundant

evidence" to sustain the finding. On the contrary,

an examination of the evidence in the light of the

judicial principles heretofore discussed demonstrates

that it is totally insufficient to justify sending a per-

son of the character of Hamish MacKay into exile

and tearing him from his American family after he

has lived in this country blamelessly for almost three

decades.
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II.

For this branch of the argument, we assume that

there was evidence of the type, character and suffi-

ciency required to support a finding that MacKay
was a "member" of the Communist Party. Nonethe-

less we urge that, for the reasons about to be con-

sidered, the order of deportation cannot stand and

that this Court erred in totally ignoring the follow-

ing considerations.

In Galvan v. Press, 347 U.S. 522, the Supreme

Court in sustaining the deportation order, was very

careful to point out that despite the literal wording

of the statute which makes deportable "a member of

any one of the following classes: . . . aliens who are

members of . . . the Communist Party", there could

be situations in which "membership is so nominal as

to keep an alien out of the deportable class". (347

U.S. at 527.) Here was a clear warning to the lower

federal courts that "mere membership" was not

sufficient to support so rigorous a result as deporta-

tion. Indeed, in Galvcm v. Press, the record estab-

lished far more than just "membership". According

to the Supreme Court there was evidence that Galvan

"had been active [in a Communist Club], and indeed,

one of its officers." (347 U.S. at 529.) That is a far

cry, as we shall see, from the record in this case.

That the Government recognized this clear impli-

cation of Galvan v. Press is seen in its subsequent

handling of Garcia v. Landon, 207 F.2d 693 (CA 9),

certiorari granted 347 U.S. 1011, dismissed as moot



13

on the Government's suggestion, 348 U.S. 866. In that

case, this Court, before the Supreme Court's deci-

sion in Galvan v. Press, had affirmed a deportation

order upon a record which showed only that the alien

had been a member of the Communist Party for two

years (207 F.2d at 694, n. 3 and 4). There was no

showing in the Garcia case—as there is none in the

MacKay case—that the alien had been " active" in

the Party or had been an "officer". Obviously, there-

fore, the Supreme Court's grant of certiorari in the

Garcia case, just two weeks after it had affirmed

—

with the "nominal membership" reservation—the Gal-

van deportation order, presented for review the

question of whether one situated like Garcia (and also

MacKay) was in the "deportable class". In other

words, the sufficiency of the showing of mere mem-

bership, absent activity or officership, was to be

scrutinized by the court.

At this juncture of the Garcia case—after the peti-

tion for certiorari had been granted—the Government

filed a "Memorandum Suggesting that the Cause Is

Moot". This memorandum—a copy of which is at-

tached hereto as Appendix 4—was based upon the

fact that subsequent to the Galvan decision with its

"nominal membership" reservation, the Board of

Immigration Appeals had granted a motion of the

Immigration Service to withdraw the order of de-

portation and to reopen the record for purposes of

permitting further proceedings in the light of Galvan

v. Press. Clearly the Government believed that a
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finding of mere membership would not, in the view

of the Supreme Court, sustain a deportation order.

But this is precisely all the Government has here,

assuming for this branch of the argument that the

evidence supports any finding. For no witness—and

this includes MacKay 's ex-wife—testified that Mac-

Kay was "active" in the Party or an officer of it.

Indeed, the only evidence is to the contrary. The

witness Knipe never heard MacKay advocate force

and violence and indeed "I never saw him circulate

any kind of literature" (TR 20-21). The same Gov-

ernment witness specifically testified:

"Q. To your knowledge, did Hamish MacKay
ever hold any office in the Communist Party?

A. No, not to my knowledge." (TR 15.)
10

Government witness Mahoney said he was "active",

not in the Party, but in the Workers Alliance (TR

89).
11

Nor is there anything in the testimony of the ex-

wife which would support a finding of anything more

than "mere membership".

Indeed, and this is probably the crux of the matter,

no such finding was made. The deportation order en-

10Government witness Hood testified the same way:
"Q. Did he [MacKay] hold any office in the [Communist]

Party to your knowledge?
A. Not to my knowledge. " [Tr. 452.]

nThe witness Knipe also used the word "active"

—

but only in

relation to the Workers Alliance (Tr. 20-21).
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tered on November 10, 1952 (TR 8),
12 long prior to

the May 1954 decision in Galvan v. Press, is based

exclusively upon a finding of "membership" and

does not even purport to be based upon any finding

of " activity" or "officership". As we have said, no

such finding was, or on the evidence could have been,

made.

Thus, MacKay is ordered deported on a record

which the Supreme Court in Galvan v. Press, 347 U.S.

522, warned would not sustain such action and which

the Government itself recognized in Garcia v. London,

207 F.2d 693 (CA 9), certiorari granted 347 U.S. 1011,

dismissed as moot, 348 U.S. 866, was inadequate.

This Court's failure even to consider the point

although it was pressed on oral argument, 13 requires

that this petition for rehearing be granted.

CONCLUSION.

For either of the two reasons assigned, the peti-

tion for rehearing should be granted

:

(1) The evidence of membership does not have the

sufficiency, solidity, character and quality to justify

so drastic an order as deportation;

12This reference is to the printed record on appeal in this

Court; the other references herein are to the typewritten tran-

script of the proceedings before the Immigration Service filed as

part of the record herein.

13The point could not have been made in the brief which was
filed prior to the Supreme Court's decision in Galvan and of

course prior to the subsequent events of Garcia.
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(2) Assuming the evidence supports a finding of

"membership", that alone, without proof and findings

of activity or oificership, is insufficient to support the

order.

Dated, San Francisco, California,

April 20, 1955.

Respectfully submitted,

Gladstein, Andersen, Leonard & Sibbett,

By Norman Leonard,

Attorneys for Appellant and Petitioner.

(Appendices 1, 2 and 3 Follow.)
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Appendix 1

LACK OF CLARITY AS TO THE NATURE
OF THE "MEETINGS".

Witness Lee A. Knipe.

Mr. Goodman to witness:

Q. On the different occasions where you saw re-

spondent at meetings, where were the meetings held?

A. At Finn Hall.

Q. Did you ever see respondent in any other hall?

A. No. * * *

Q. As a matter of fact, Finn Hall is a large build-

ing, is it not?

A. That's right.

Q. There is more than one hall in that building, is

there not?

A. That's right.

Q. And that meeting of that—that building has

been used for a meeting place for many organiza-

tions, isn't that so?

A. To the best of my knowledge, yes. * * *

Q. You don't claim by your testimony, do you,

that the Albina Branch of the Commimist Party had

exclusive use of the Finn Hall?

A. Oh, no, no. [p. 19]

Q. There was no show of Communist Party mem-
bership cards at any of these meetings that you at-

tended. Is that so?

A. That's right.

Q. You previously testified that is on another

occasion, that at these meetings that you designated
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closed there were people present who you did not

know. That's correct, is it not?

A. That's correct.

Q. So whether these people were present who you

did not know were members of the Communist Party

would be hearsay as far as you are concerned?

A. That's right.

Q. Do you know whether MacKay was active in

the Workers Alliance?

A. He was.

Q. Did you ever hear MacKay advocate force and

violence ?

A. No, I didn't.

Q. He has been a pretty good father to a couple

of boys, hasn't he?

A. To the best of my knowledge.

Q. Did you ever see MacKay circulate any litera-

ture of any character whatsoever advocating force

and violence?

A. No, I never saw him circulate any kind of

literature.

Q. When is the last time you saw MacKay prior

to this hearing?

A. I believe it was right at the end of that school.

I haven't seen him for a—I would say 12 or 13 years,

[p. 20-21]

Witness Mrs. Irene Mahoney.

Examining Officer to Mrs. Mahoney:

Q. Did Hamish MacKay ever tell you that he was

a member of the Communist Party?

A. No. [p. 25]
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Mr. Peterson to witness:

Q. What was the subject that was discussed at

that first meeting in the check room or cloak room at

the Finn Hall?

A. Unemployment.

Q
A
Q
A
Q
A

Unemployment. What else?

I couldn't remember now.

Could you remember other subjects discussed?

No, I couldn't.

Any discussion of politics?

That I wouldn't remember, [p. 75]

Q. Was there any display of membership books,

cards, or other means of identification?

A. No.

Q. Was there at any meeting that you ever at-

tended of the Communist Party?

A. It was never displayed.

Q. Was there any showing of cards, membership

books, or other means of identification?

A. Not to my knowledge, [p. 83]*******
Q. How did you know they were Communist meet-

ings?

A. The same way I would know when I was to

a Workers Alliance meeting that I was to a Workers

Alliance meeting.

Q. Pardon me?

A. The same way I knew that I was at a Workers

Alliance meeting when I was at a Workers Alliance

meeting.
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Q. How did you know that you were in a Workers

Alliance meeting?

A. Well, it is hard to answer. I just knew that

I was.

Q. You just knew that you were. Now how many

times in your lifetime have you seen Hamish Mac-

Kay?
A. I couldn't tell. I wouldn't remember. Maybe

four or five times altogether.

Q. Pour or five times altogether.

A. Maybe, [p. 84]*******
Q. How many meetings at the Workers Alliance

did you see him?

A. I don't know. He was quite active in the

Workers Alliance.

Q. How many meetings did you see him at the

Workers Alliance?

A. I couldn't definitely say.

Q. Was it once or ten times?

A. It was several times.

Q. More than ten times?

A. It could be.

Q. What is your best recollection?

A. I wouldn't—I can't put a certain number of

times down.

Q. How could you tell the difference between

Workers Alliance meetings and Communist Party

meetings?

A. It was just a difference, that's all.

Q. Just a difference. What was the difference?



A. I can't remember now. I can't even remember

the Workers Alliance meetings now.

Q. You can't remember the Workers Alliance

meetings now?

A. No, it has been so long.

Q. What was discussed at the Communist Party

meetings ?

A. Oh, whoever would happen to be running for

office and unemployment and welfare and things like

that.

Q. What was discussed at the Workers Alliance

meetings %

A. Practically the same thing, [pp. 89-90]
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Appendix 2

TESTIMONY AS TO MacKAY'S GOOD CHARACTER.

James C. Roberts, a Texas born dairy farmer, has

known MacKay since 1933. He vouches for MacKay's

integrity and truthfulness and states that MacKay
has never circulated any literature that advocated the

overthrow of the Government by force or violence

(Tr. 543-553).

Dorothy MacKay, the American born sister-in-law

of MacKay, is Vice-President of an auxiliary post of

the American Legion of which her husband (Mac-

Kay's brother) is a past commander. She knows

MacKay well and has never heard him utter a word

against the Government. She regards MacKay as a

person of honesty and integrity and knows that he

has a good reputation for these traits of character in

the community. She believes that he is a fit person

to become an American citizen (Tr. 554-559).

Virgil Roberts, and his wife Leveta, both Texas

born members of the A.F.L. Furniture Workers

Union and an American Legion post in Portland,

have known MacKay since 1934 and neither of them

has ever heard MacKay "talk Communism" or has

ever known him to circulate any literature of any

kind. They know that MacKay has a good reputation

for honesty and truthfulness and in their opinion

MacKay is a law-abiding person entitled to be an

American citizen (Tr. 560-571).

Mildred Kolmayer, a member of the Oregon Grange

and the Lutheran Church, has known MacKay since



1946. He has a good reputation for honesty and

integrity. She has never heard him advocate the

overthrow of the Government by force and violence.

She has never seen him circulate any literature. She

believes that he would make a good American cit-

izen (Tr. 571-580).

William F. Holtz, a Missouri born American cit-

izen, is a farmer who has known MacKay since 1933

and is a former employer of MacKay. He never

heard MacKay speak against the Government, or

never saw him circulate literature. MacKay has a

good reputation for truth and veracity. He believes

that MacKay would be a good American citizen (Tr.

581-584).

Clarence J. LaSalle, a Minnesota born carpenter,

is a Purple Heart Veteran of World War I. He is

opposed to Communism. He has known MacKay

since 1929. He served as a sergeant in the National

Guard Unit in which MacKay was a private, under

his command. He believes that MacKay 's reputation

for truthfulness and honesty in the community is

excellent. MacKay never advocated the overthrow

of the Government by force and violence. He believes

MacKay would be a good American citizen (Tr. 585-

595).

Rosa V. McClure, an American citizen, is a member

of the Oregon State Grange. She has known MacKay

since 1943. They were both active in the Cub Scouts

of America. MacKay is a law-abiding person with

a reputation of being honest and truthful (Tr. 720-

724).
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Appendix 3

TESTIMONY AS TO SIVERTSON'S (MacKAY'S

EX-WIFE) INTOXICATION.

Witness Hamish Scott MacKay.

Q. Did you obtain a divorce from your former

wife?

A. Yes.

Q. And your former wife's name was Sylvia?

A. That's right.

Q. Was that obtained before Judge Long?

A. I don't recall what judge it was.

Q. Did the court award the children to you?

A. That's right.

Q. What are your children's names?

A. Ronald MacKay and James MacKay.

Q. And how old are they?

A. Ronald is seven years old and James is fifteen.

Q. Before your divorce from Sylvia, were you and

your wife separated?

A. Yes.

Q. And did you obtain a divorce on the grounds

of cruel and inhuman treatment and personal indig-

nities which rendered life burdensome?

A. That seems to be the language. I am not sure

exactly.

Q. Now, Mr. MacKay, your two children are here

in court. I don't know whether I want to ask you

what your marital difficulties were, but let me ask

you this, have you related to the children what your

marital difficulties were?

A. Yes.
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Q. Now what was the principal reason for your

divorce ?

A. My wife's drinking, principally. Drinking and

running around, [pp. 603-604]*******
Witness Sylvia Sivertson.

Q. When were you and Mr. MacKay divorced?

Do you recall the year?

A. 1944.

Q. Mr. MacKay procured the divorce from you,

did he not?

A. Yes.

Q. And the care and custody of the children?

A. Yes.

Q. At the time Mr. MacKay procured the divorce

from you, how old were the children?

A. Jimmy was 8 and Ronald was a year and a

half, I think, [p. 763]

Q. Mrs. Sivertson, have you come here as a wit-

ness now and in a matter that is very serious, and

we have a duty to interrogate you and ask you ques-

tions which we would have preferred to leave out,

but you have come here as a witness. As a matter of

fact, you had been drinking for quite some period

of time before Mr. MacKay divorced you, had you

not?

A. Off and on, yes.

Q. How many times before Mr. MacKay divorced

you were you arrested in Portland on drunk charges?

A. Just one.



Q. Two times? What happened on the first occa-

sion, do you recall?

A. I refuse to answer that one.

By Hearing Officer:

I believe the witness said she had been arrested

once.

Mr. Goodman to witness:

Q. Once before the divorce?

A. Yes.

Q. What happened? Were you given a jail sen-

tence, or a fine?

A. I refuse to answer that.

Hearing Officer to witness:

Q. Do you know the answer?

A. Yes.

Q. It is a matter of public record, then. You

might as well say.

A. Disorderly conduct and $25 fine.

Mr. Goodman to witness:

Q. Do you recall what year it was that you first

began drinking?

A. '39, I guess.

Q. Beg pardon?

A. '39. [p. 764]*******
Q. Mrs. MacKay, I have procured during the

noon hour with the consent of the Circuit Court the

official file which Mr. Fenn and the Hearing Officer

are perfectly free to examine, but which I must re-

turn to the Clerk of the Circuit Court. It is case No.

158802, the Circuit Court of Multnomah County,



State of Oregon, wherein Hamish MacKay was the

plaintiff and Sylvia MacKay was the defendant. I

am going to show you this file and ask you to state

if you are the person who is the defendant in this

case. This file mentions that there are two children,

James and Ronald MacKay. Those are the children,

are they not?

A. Yes.

Q. You were the Sylvia MacKay who was sued

for divorce by Hamish Scott MacKay in November,

1944, were you not?

A. (Shakes head affirmatively.)

Q. Will you answer for the record?

A. Yes.

Q. At that time Ronald was about 18 months old

and James MacKay was about nine years old. You

are the mother of those children. Isn't that so?

A. Yes.

Q. And about that time you wrote a note to your

husband telling him in part as follows, did you not?

"Mac, I am leaving you for good. Now I want to

see the boys, every week. I know you won't let me
have them because of my drinking." Did you write

such a note to your husband?

A. I don't remember now.

Q. You don't recall that? It is a fact, is it not,

that His Honor Judge Fred Bronn, Judge pro-tempo

of the Circuit Court, Multnomah County, State of

Oregon, granted a decree of divorce to Hamish Mac-

Kay, your former husband, on December 6, 1944, and

granted to Hamish MacKay the care, custody, and

control of the children? That is a fact, is it not?
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A. Yes.

Q. After you married Mr. Sivertson you were

arrested in Portland upon a charge of drunk and

confined in jail. Isn't that so?

A. Yes.

Q. How many days did you do in jail on that

occasion, Mrs. Sivertson?

A. Second time I was arrested I was arguing on

the street with Mr. MacKay, and

Q. But you were arrested on a drunk charge while

you were married to Mr. Sivertson here in Portland,

Oregon, were you not?

A. Yes, it was at that time.

Q. How much time did you do in jail on that

occasion. Weren't you sent $20 by your present hus-

band?

A. He sent me $25.

Q. Why did he send you the $25?

A. To pay a fine, but I paid only $8 of it because

they put me on as trusty. I was there from Wednes-

day to Sunday.

Q. In Portland, Oregon, on a drunk charge as the

wife of Sivertson. Is that so?

A. Yes.

By Hearing Officer:

When was this?

Mr. Goodman to witness:

Q. What year was that?

A. I can't recall. It was '48, I guess.

Q. Have you been arrested on a drunk charge

since 1948 either here or in any place else?
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A. In Portland here when I came to visit the

children.

Q. And what happened on that occasion?

A. I was singing in a tavern.

Q. And did you get a fine or jail sentence?

A. Fine.

Q. Just roughly speaking, can you estimate the

number of times that you have been arrested for

drunk in your lifetime? Just approximately.

A. I don't know. Do I have to answer that ques-

tion?

Hearing Officer to witness:

Answer it to the best of your knowledge.

By witness:

About 7 or 8 times, I think.

Mr. Goodman to witness:

Q. 7 or 8. That's just an estimate. You understand

that?

A. Yes. [pp. 765-767]*******
Q. How long have you been living in Burley,

Idaho?

A. About—it was a year ago last August that we,

first of August that we got this job.

Q. You mean your husband?

A. Yes.

Q. And have you ever been arrested for being

drunk in Burley, Idaho?

A. Yes, once.

Q. How long ago was that?

A. Oh, it was quite a while ago.
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Q. How long ago would you say?

A. A year ago last June.

Q. Now is that the last time that you have been

drunk

?

A. Last time I was arrested was here in Portland

when I came to visit my children.

Q. When was that?

A. In December.

Q. December of last year?

A. Yes. [p. 777]


